
cellular resale. Sprint's chain of reasoning is sufficient only to show that if one assumes BST \\11)

commit cross-subsidy, one can conclude that BST will commit cross-subsidy.

Some commenters take issue with BellSouth's contention that cross-subsidization of

structurally unseparated resale is virtually impossible due to the fact that BST will buy service at the

same wholesale rates that are available to others. MCI. for example. cl~ that there is no way to

know what those rates are, or that they are equally available, given that cellular rates are no longer

subject to tariff.8S

The wholesale rates are set by the underlying cellular carrier, not by the reseUer, and the

underlying carrier is obligated to provide the same service to others at the same rates as it charges

BST. consistent with that carrier's duty not to discriminate, pursuant to 47 U.S.C. § 202(a). While

MCI is correct that the underlying camer's rates are not tariffed, that carrier is nevertheless obligated

to make the same rate available to other similarly situated reseUers both under § 202(a) and the

Commission's cellular resale policies. Any well-informed cellular reseUer will be familiar with the two

facilities-based carriers' rate structures through negotiations for purchase of system capacity. The

number of highly sophisticated, high-volume cellular reseUers is increasing rapidly: MCI is now the

nation's largest reseIJer. and PCS licensees are likely to become major reseUers of cellular service. 86

There is little likelihood that a facilities-based cellular carrier would even try to implement a

discriminatory wholesale cellular pricing scheme, favoring an affiliated LEC reseUer that is subject

8.' MCI Comments at 10.

8t>
Given the high-volume cellular resale that will occur as major companies such as Mel and

PCS licensees such as AT&T and Sprint begin massively reselling cellular service, there is little
danger that there will be "no other significant resale purchasers at the 'wholesale for resale' price"
paid to the cellular licensee by BST, as Sprint suggests (Sprint Comments at 2 n.5).
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to pervasive regulation and oversight at the state and federal level.67 and there is no chance such a

scheme could succeed undetected.8s

As the foregoing discussion shows, the opponents of BellSoutb's proposal have presented no

grounds for any concern that structurally unseparated resale by BST or BPCl is likely to be cross

subsidized. The Commission has repeatedly authorized the joint provision .of wireless and wirellne

service. 89 If cross-subsidization was in fact likely to occur, surely it would have come to the

Commission's attention by now. Nevertheless, the opponents of the Resale Request can point to no

findings that structurally unsepanued LEC wireless services have ever been cross-subsidized. In light

of this fact, there is little or no likelihood that BellSouth's cellular resale will be cross-subsidized.

BellSouth notes that if the underlying carrier is BMI or an affiliate, the contract between BST
and the cellular carrier must be in writing and available for Commission inspection; this will facilitate
prompt resolution of charges that the wholesale rate is discriminatory and a vehicle for cross
~Ub~ldization. If, on the other hand, the underlying cellular carrier is not a BellSouth affiliate, the
wholesale rate paid by BST provides no opponunity for cross-subsidization of cellular service.

In this connection, BellSoutb notes that BMI is the supplier of bulk cellular capacity to MCI
for resale in the BellSouth region.

8" The Commission has authorized GTE and independent telephone companies to provide
cellular and wireline service without structural separation in the MSAs, RSAs. and unserved areas,
it has authorized all LECs to provide PCS without structural separation. and it has authorized all
LECs to provide SMR service without structural separation. See Cellular Communications Systems.
CC Docket 79-318, Memorandum Opinion & Order on Recon.• 89 F.C.C.2d 58, 79 (1982); PCS
Second Repon and Order, 8 F.C.C.R. at 7751; SMR Eligibility, 10 F.C.C.R. at 6300.
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STAMP & RETURN

William E.1t.-rd
ot1ice ofo..al CGneI
FtIIInJ C""'IIUIiraiou Commiuioo
1919 MS~ N.W., I.oom 614
Wuhinatoa. D.C. 205504

R.e: a.... to Cox et 11. Left. OIl StnldUrll sepintiOft and
&USaflth COI'pOI"atlon Y. FCC.. Cue NOI. 94-4113, 9S..3l1~,
c.onlOticWed with CilllCinntIti B.UT.~ Co. \I. FCC. Cue
Nos. 94-3701/4113, 9S-3023. 3238, 3315 (6th Cir. Noy. 9. J99S)
("Cincinnati BeU"), On. Doc:ket 9().J 14

Dear Mr. Kemw'd:

On Jauary 18, 1996, Cox Enterprises, IDe., Comcut Corpol'ltioft, and AirTouch
CommuniCllions, Inc. ("Cox") WJed commencement of. broad ruIemaIdns proceedina lookin;
toward the imposition of suucturl1l1p....lion lequilementa on the Local Exdlq. Cllrier
C'LEC") provision ofPCS and ce.UuIar service. Cox stites that its posmon is compelled by the
6th Circuit's ru1ina tn Cine,"'" S,II v. FCC, 679 f3d 7S2 (6th Cit. 1995). Lener It 2.

Quite simply, Cox is wrona The Court puled BeUSouab', petition for review
which soupt~from the cellular IINCNt'I1 scpuauon Me, not its continuation lAc! imposi.
tion on pes. The 6th Circ:uit held t!Ial pm the Commission's rulinp that (i) imposition ofa
suue:tura.l separation rule on PeS would cbsIcI'Ye \he public interest IftCI (ii) its treatment olPeS
lAd ccUular u essentially the lime III\'ica (e.8., cellularlPCS croa-owaenhip res'Crietioa). the
Commission's rClClltion of the ceIIuIar..,.,..e subsidiary naIe wu IItritlUy and capricioua. ne
Court remanded the cue 10 &hac the fCC could mrilit ill nalina "ptvmptly." The CiOW't added
that ..'time is oftile essenc:e" beQa.¥ cada d8y this pIIIeI the RBOC... compecitiYdy injured
by the NIe pen the OftBoi"l PeS .,ctioa and buiId-out process. In short. the Coun found that
the cel1uJar rule had DO di.lCCl1llble bail or purpole Ind dinx:led the Commiuion to move with
dispalch 10 nrvilit it. See. 69 F.ld AI 767 Thu... the COlli position that the FCC hold & fUll
urecpedited rulemakinl propoUnlllnu:anJ sepansion (or PeS and cellular i•• odd. with the
Coun'l mandat•.

Ironica1Jy, Cox· position i.t notlIina IIICft than a rehuh ofpo.mou rejected in the
just completed PeS N18111kina reviewed by the 6th Circuit. In..nee, Cox urpI draa the FCC
should impale l.,...ue subliciiary requinmeru on PeS. In the PCS Proceedin&. Cox' mel
Comcut'. COIiWNiitl advoc:.IIIina • PCS IUUCIUI'aI .,.....iOD req..... were 6&Dy colllidencl.
alons with me 1DIIl)' commemen spponina the Commiuion's propoal 'DOt to impo- a
lU\JCIW"A1..,...uon~. Uhimalely, the FCC di...... with Cox ud Comca&. The
FCC squaNIy found tba11cniDa 10Cll Gchanae carriers provide PCS tope_ with local phone



......1'1 the public by procb:i. tIClODCImitI of~ ptOIIIOtiDa more rapid MrYiec
cIIIveJopaal. )'iehIiDlI wider I'IDII of1aVicea, IDd deveIopiDa wireIine telephone architecture
'*-1UitId 10 wiJlau IllVice. See, S«ondR,tJD'I. 8 FCC Red It 77S 1. It a1Jo foWld dw its
~ about~ti", bIiIrnor wen adequately IdcIa I.ed by itI ceDular-PCS eroS$
owaenIUp poIjc:i_. 14. IfCox beIicwd these Wall were IepUy erroneous. it should have
appelled tbe FCC'. ruIiDa. It did DOt do so. One iDal itoay. IfCox SUrceedl in reopenina
struetW'I1 tepII'ItioD GO. bI'OId b&Iia, it wiD neceu'ri1y -.ail an lXIIftinIrion ofCox it.Ielfand
whether asuuctunl MpanIIion wouJd be appropriate liveD the ea1nmChcd position in the table
inchuIry.

. To ch,.. positions no\\'. IS Cox wps, imfnedi"ely after the Court's ru1.ins that
the FCC did DOt 10 &r enough in JIUIinS sttUetw"IIlIIPIr'IIion reliefwill create additional
problema oajudicial reW4rW. See O/fic~ ole"",. o/Unit«JCIrwt:It ojChIVr y. FCC, 707 F.2d
1413. 1425 (D.C. Cir. 1983) ('"[A]bJupl shifts ill poky do COIIIIittne daDaer sipab that the
Commiuioa 11II)" be IICCina incoftliltendy with its ....ory mIIIcI'le ") nere iJ no rec:ord of
after-devlloped fac&s foUowina the PCS rulcmIkina wbich would mppon • major policy shift.
Cox admitt that Ihc purpose u.nderlyilll the cellular aeparmc sublidiuy rule relate only to
pouible UurcollMCUoD and c:rotI-sublidWy abuse. For 1Ump1e. we know ofno cue where
the Commission hal found GTE, which hal no seplrlle subsidiary requirement, pilty of
inter-carmdon or crou-..blidy abuse by ilS LEes in favor ofits wireleu opcnUons. More
over, the FCC has recently (oUlld that there have beeD no Ibutes ill recent memory in the ~//u/QT

area by any LEe. See, Eligibility for 1M S",c;QI;udM06i.ltalio s.mC~t 10 FCC Red. 6280
(I99S). The FCC's burden is fiuther heiJhtened by the fIct tbIt PCS opII'I&Ors connected with
LEes have made biWon c:tollar investments to win licen.. in the FCC aucUc. IDCl are spendina
more:o conmuct pes systems. all precticated upon the Commillion's decillion not to impo.. the
extraordinary wsts associated with struClW'II scpantion. n.e complfti- have -absuntialty
relied on the pes ndina, AccordinalY. to brinS closure 10 the orip pes NI.making and the
industry's reliance thereon. Ihe Commission should not artel'Uin Cox' rehuh ofies rejected
structural separation position.

BeJJSouth urges the FCC to comply with the Court's maAdate by eJiminatina the
ceUuJar structural separation Nle exped.itiowJy,

Sincerely,

BeUSouth Corporation

~~'--
By' Cbaries P. FeathentuD, Esq.

1133 2111 Street, N.W, Suite 900
Washington, D.C. 20036
(202) 463...132

.x: Michele Farquhar, !loom 5002
lloulind K. AIleD. Room 5202
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